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EDITORIAL NOTES. 


THE CONSTITUTIONAL CoMMISSION has agreed upon a resolution recom- 
mending no important change in the judiciary, except in the composi- 
tion of the Court of Errors and Appeals. This court, according to the 
plan adopted, is to consist of a chief justice and four associate justices, 
of whom four shall be a quorum. They must be counsellors-at-law of at 
least ten years standing, and shall not be members of any other court. 
This will give us a separate Court of Appeals, composed of experienced 


lawyers, chosen for that position and having no other judicial duties than 
those belonging to the appellate courts. They will not have the advan- 
tage of continued experience in the trial of causes, but on the other hand 
they will have ample time for the hearing and decisions of causes and it 
may be doubted whether being frequently engaged in trying common 
law cases is an advantage to a judge who must sit on appeal in cases in 
equity. 

It would have been well if the commission had taken this opportunity 
to shorten the name of the appellate court, by leaving off the words “in 
the last resort in all causes,” but instead of this, the resolution as printed 
with its quotation marks, has included the words “as heretofore,” as a 
part of the title of the court. 

The Supreme court will consist of nine or more judges, and is to be 
divided into three or more divisions, one of which shall sit at the State 
House, in Trenton, and the others at such times and places as shall be 
determined by the court or by statute. Not less than two nor more than 
four justices shall hold a Divisional court. This will no doubt give us a 
Supreme court at Newark or Jersey City and at Camden at short inter- 
vals, and the Supreme court judges, being relieved of the work of the 
Court of Errors and not being limited in numbers, will have time enough 
to try all the cases at the circuits; and cases will be tried, therefore, 
not by inferior or local judges, but by judges of a court of the first rank. 

The Circuit courts are to be held by one or more of the justices of the 
Supreme court and not by a judge appointed for the purpose. 
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The resolution says that “such Circuit courts shall within the county 
hold the Courts of Oyer and Terminer and General Jail Delivery.” 
This is not a good form of expression. The Circuit courts have no 
criminal jurisdiction, and what is meant is, that the judges of the 
Supreme court that hold the Circuit court within a county should also 
hold the Courts of Oyer and Terminer. This court is not mentioned in 
the present constitution, but it was always held in England by the judges 
of the King’s bench when they went on circuit, and it was held in West 
Jersey by the judges of the Supreme court before the first ordinance of 
Lord Cornbury, and that ordinance gave to the Supreme court judges 
criminal as well as civil jurisdiction, and so constituted them judges of 
the Court of Oyer and Terminer.* It would be unfortunate if the con- 
stitution were now amended so as inadvertently to give this jurisdiction 
to the Circuit courts. 

No reference is made in the resolutions to the Court of Chancery. It 
would seem that the present opportunity ought to be taken to make the 
Vice-Chancellors authorized judges of this court, and to do away with 
the legal fiction by means of which the Chancellor now makes decrees in 
cases which he has not heard. The constitution now declares that the 
Court of Chancery shall consist of a Chancellor, but the work of this 
court has entirely outgrown the capacity of any one man. The court does in 
fact consist of a chancellor and several vice-chancellors and the consti- 
tution ought to be amended to conform to the facts. The practical diffi- 
culty with the present system is, that the Chancellor is compelled to sign 
every order and decree, and if the business continues to increase he will 
soon have time for little else. It is a kind of drudgery that ought not 
to be imposed upon him, and the operations of the court ought not to be 
made to depend wholly upon the continual good health and constant pres- 
ence of one man. 

The commission has not thought it best to attempt to merge the courts 
of law and equity, nor even to permit courts of law to deal with equita- 
ble defences. Such a change would be atteuded with many practical 
difficulties, and the objections to the present system are chiefly theoreti- 
cal rather than practical. The systems oflaw and equity are distinct, whether 
they are administered by one court or by two, and it is a good thing to 
have each of them administered by a court that understands the system it 
has to deal with. They have both been quite as well handled in New 
Jersey as they have in other states where law and equity are open to 
every judge. 

The purpose of uniting the two systems in one court is to open the 
way for the gradual development of the law into one system, in which 


* See “ The Courts of New Jersey.” N. J. Law Journat, May and July, 1894, Vol. 17, 
pp. 113, 215. 
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the principles of equity shall prevail and equitable remedies shall be 
applied wherever the application of them tends to the furtherance of 
justice. 

The resolutions of the commission must of course be put into the form 
of proposed amendments of the constitution before they are adopted by 
the legislature. The commission has no doubt done wisely to agree upon 
one important amendment which will be generally approved and meet 
with little opposition, and we trust the legislature at its session in Octo- 
ber will do what is necessary to put it in the way of being adopted by 
the people. A copy of the resolutions adopted by the commission will 
be found in the latter part of this number. 





‘“‘T HE Fact oF MARRIAGE AND THE Limits OF Divorce,” was the sub- 
ject of an address delivered by Judge Garrison, before the Law Academy 
of Philadelphia, in March last. The greater part of the address appeared 
in the Contemporary Review (London) for February, and was one of the 
two marked articles in that number. It has now been published entire 
in a pamphlet printed by the Law Academy. 

The article begins with an interesting account of the famous Breadal- 
bane case, Campbell v. Campbell, L. R. 1 H. L. Cas. 182, and goes on 
to insist that it is true, as was suggested in that decision “that marriage 
is neither an ordinance, a contract, nor an institution, but is simply a 
name for an existing fact, which fact is conduct characterized by “ con- 
nubial constance.” ‘The connotations of this definition are,” he says, 
‘that where conduct of this character exists, marriage exists; that mar- 
riage exists whenever conduct evinces these characteristics, and that 
these characteristics may be evinced in various ways—by express 
announcement between the parties, by public declaration by the parties, 
or by mere proof of the conduct of the parties. Despite its radical 
sound, this statement introduces no new factor into the problem. It 
embodies, in fact, the three other views, only it readjusts them in truer 
relation. For the character of the conduct lies in the mutual purpose of 
the parties, 7. ¢., in personal compact. The fact that conduct with 
these characteristics exists at all, is due to divine ordination in the broad- 
est sense, while the manner in which the character of the conduct may 
be effectively evinced, rests in considerations of public policy. In brief, 
civil marriage is conduct possessing certain attributes, the proof of which 
rests in public law. In this statement two important things are to be 
noted: (1) that marriage is a question of conduct, not of contract, and (2) 
that while public law may prescribe how the character of this conduct 
shall be proved, it may not declare what sort of conduct shall constitute 
marriage, nor make that to be marriage which lacks the characteristic 
essentials of connubial conduct. 
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‘‘ From these propositions it is a short step to the correlative doctrine 
that statutes concerning divorce are properly operative only upon con- 
duct that has ceased to be connubial in character: and that as legisla- 
tive acts do not prescribe the conduct, nor ordain its character, their 
operation is limited to enacting regulations by which to determine 
whether conduct once connubial has lost this essential characteristic and 
with it the status of marriage and its incidents, one of which is perpetu- 
ity. To determine this is to decree divorce, and the part that the legis- 
lature may take in respect thereto, is to declare what shall be taken as 
proof, while that of the courts is to determine whether the proof so auth- 
orized is capable of evincing the fact, and whether in the given case it 
does, in fact, evince it.” 

The writer distinguishes between a contract to marry and the state of 
marriage and says: ‘‘ It may safely be asserted that marriage presents not 
an attribute or incident of anything remotely resembling a contract, 
either in form, remedy, procedure or result, but that in all these as- 
pects it is fatally hostile to the principles and practice of that division of 
the Rights of Persons.” He shows how the marriage ceremony contains 
not one word about the essential object of the union, but ‘‘ that line upon 
line is devoted to a concurrence of the parties in declaring that their 
conduct shall be characterized by certain features rightly deemed to be 
aptly expressed by their proposed conduct.” ‘ So,” he says, ‘‘ we come 
back to the decisions of their Lordships, viz., that the conduct of the 
parties is marriage, provided its character is matrimonial, of which the 
public ceremony is but a solemn declaration.” 

The conclusion is, that for practical purposes the function of legisla- 
tion with respect to divorce is limited to prescribing what circumstances 
may be taken as proof that conduct once connubial has lost this essen- 
tial feature and providing a procedure for invoking judicial announce- 
ment of the fact. 

This conclusion seems to leave out of view the fact, often referred to 
in the argument, that one of the essential features of the conduct which 
constitutes marriage is its permanence and that this, if it does not de- 
pend upon contract, does depend upon law, human or divine, and this 
law, therefore, may either refuse to recognize any change in the conduct 
or may declare under what conditions such a change may be permitted 
to affect the rights and duties of the married persons towards each other 
and toward society. 

By way of illustration of the result of the two views of marriage as a 
contract, or as conduct, which, we may add, the marriage service calls 
an “estate,” the pamphlet refers to two cases, one decided in New Jer- 
sey and the other in England, in which opposite conclusions are reached 
upon similar facts. The case in New Jersey is Voorhees v. Voorhees, 
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decided by Vice Chancellor Van Fleet, 46 N. J. Eq. (1 Dick.) 411, 
whose decision was affirmed by the Court of Errors, 47 N. J. Kq. 
(2 Dick.) 555, Judge Garrison alone dissenting (p. 315), and the Eng- 
lish case was De Thoren y. Attorney General, 1 App. Cas. (L. R.) 686. 
In both cases marriage ceremony was invalid because the parties at the 
time could not. lawfully marry, although they believed they could. In 
both cases they continued to live together as husband and wife after the 
impediment was removed without going through a second ceremony. 
The New Jersey court, considering marriage as a contract, held that the 
contract of marriage between the parties was illegal and their cohabita- 
tion, under the supposition that it was lawful and without a subsequent 
legal contract, did not constitute marriage. The English court, regarding 
marriage as an estate, held that since the conduct of the parties had been 
matrimonial from the beginning, there was in fact a marriage from the 
time the impediment was removed. A discussion of these cases may be 
found in Judge Garrison’s dissenting opinion in the New Jersey case. 


Oe Qn 





OPINION OF THE ATTORNEY-GENERAL. 





School election—Right of women to vote—Validity of bonds and of election 
of officers, Allison v. Blake distinguished. 


[The following letter was sent by the Attorney-General to the Superintendent of Public 


Schools. } 
TRENTON, N. J., June 13, 1894. 

Dear Sik: In reply to your question, as to whether the opinion of 
Chief Justice Beasley, in the case of Allison v. Blake, (17 N. J. Law 
Journal 208, 29 Atl. Rep. 417) renders illegal the action of district 
school meetings in ordering the issue of bonds under the school law and 
invalidates those bonds, I have to say, that in my opinion it has no such 
effect. 

The syllabus of Chief Justice’s opinion is as follows: 

‘All persons who are within the class designated by the constitution, 
are entitled to vote for all officers elective by the people, whether the 
offices to be filled be created by the constitution or by legislation. Such 
class of voters cannot be diminished or enlarged by the legislature, con- 
sequently a statute cannot confine the right to vote for road commission- 
ers to the freeholders of the district, nor extend it to females nor to non- 
residents of the district.” 

The constitution of the state provides that the legislature shall provide 
for the ‘‘ management and support of free public schools ”; and again, that 
the legislature “ shall provide for the maintenance and support of a thor- 
ough and efficient system of free public schools for the instruction of all 
the children of this state between the ages of five and eighteen years.” 
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Chapter 116 of the laws of 1887, passed in pursuance of this provis- 
ion of the constitution, is as follows : ‘“‘ Every citizen of the United States 
of the age of twenty-one, who shall have been a resident of this state for 
one year, and of the county in which he or she claims a vote for five months 
next before said meeting, shall have the right to vote at any school meeting 
in any school district of the state wherein they may reside ; provided, that 
no person in the military, naval or marine service of the United States, by 
being stationed in any garrison, barrack or military or naval force or 
station within the state, and no pauper, idiot, insane person, or person 
convicted of a crime, which now excludes him or her from being a wit- 
ness, unless pardoned or restored by law to the right of suffrage, shall 
enjoy the right to vote in any school meeting.” 

I have no doubt that the legislature had the right to authorize females 
to vote at these school meetings; any other decision might render 
invalid a very large amount of school bonds which have been sold in the 
public market, and in which large portions of the school fund have been 
invested. 

The text of the Chief Justice’s opinion does not, in terms, hold the pro- 
visions of the school Jaw to be unconstitutional. The opinion is also con- 
fined to the election of officers, and for that reason would not necessarily 
embrace a vote taken in reference to the amount of money to be raised 
in a school district. 

All acts of the legislature are constitutional until they have been de- 
clared to be otherwise by a court of competent jurisdiction. 

It is my duty therefore, to advise you that the school law is constitu- 
tional, and that the proceedings of your meeting are in conformity with 
the custom, the requirements of the law and the constitution of the state. 

They are not rendered invalid by reason of the fact that females were 
permitted to vote under the provisions of the act. Any other construc- 
tion would deprive the legislature of the discretion committed to them 
by the constitution in reference to providing for the maintenance and 
support of a thorough and efficient system of free public schools, and 
would moreover destroy the value of the securities in which a very large 
portion of the school fund has been invested. 

It is not necessary in deciding the question you ask me to decide 
whether the chief justice’s opinion covers the election of school officers by 
these district meetings, where females are permitted by the act to vote, 
but as the question has been asked me by others, it is proper for me to 
say that all elections held under the provisions of the act will be legal 
until by some direct proceeding they should be set aside by the court; 
and being of opinion that a proper construction of two clauses of the con- 
stitution would result in a decision in favor of the constitutionality of the 
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school law regulating the elections, my opinion is that they had better 


be conducted in the usual way. 


The words in the suffrage clause of our constitution are limited to all 
offices that now are, or hereafter may be elective by the people. It is 
not clear that offices made by the legislature in the establishment of a 
school system elective by a district school meeting, are portions of the 


class described. 


———____~ - o- 


I am very truly yours, 


Joun P. Stockton. 





WILLIAM J. HART v. THE BOARD OF CHOSEN FREEHOLDERS OF THE COUNTY OF 
UNION AND THOMAS A, NEVINS. 


(New Jersey Supreme Court. 


Municipal Corporation — Liability for 
Wrongful Act — Tort — Negligence. —1. A 
count in a declaration charging that a mu- 
nicipal corporation, by its wrongful act, 
created a common nuisance from which 
plaintiff suffered special damage, discloses a 
good cause of action, notwithstanding the 
corporation is liable to indictment for the 


Opinion filed June 7, 1894.) 


2. The exemption of a municipal corpo- 
ration from actions by individuals suffering 
special damage from its neglect to perform 
or its negligence in performing pub!ic du- 
ties whereby a public wrong is done for 
which an indictment will lie, does not ex- 
tend to actions where the injury is the re- 
sult of active wrong doing chargeable to the 





same act. corporation. 


On demurrer to declaration. 

Argued at June term, 1894, before the Chief Justice and Justices 
Magie and Garrison. 

Mr. W. R. Wilson for plaintiff. 

Mr. Chandler Riker for defendant Nevins. 

Mr. C. D. Ward for defendant 'The Board of Chosen Freeholders of 
the County of Union. 

The opinion of the court was delivered by Maaik, J.: 

The declaration in this cause contains two counts and each of the de- 
fendants has separately demurred. 

The question presented by the demurrer of The Board of Chosen 
Freeholders of the County of Union will be first considered. 

The first count charges that on September 26, 1890, a public highway 
in Union county was under the control of said Board, having been ac- 
quired by it under the “Act to enable boards of chosen freeholders to 
acquire, improve and maintain public roads (Laws 1889, p. 58), and that 
thereby it became the duty of said board to maintain said highway in 
good and safe condition for public use. It then avers that plaintiff on 
that day while passing along the highway, which was out of repair and 
in an unsafe condition for public use, fell into a deep excavation made 
therein by defendants and left unguarded, and so was seriously injured. 

Without criticising the peculiar form of these averments it is obvious 
that the pleader has designed to charge liability on the defendant, The 
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Board of Chosen Freeholders, on the ground that it failed to perform a 
duty imposed by law in respect of the highway in question. 

It is equally obvious that the result of the neglect of duty charged was 
the creation of a common aud public nuisance, for which an indictment 
would lie. Plaintiff however suffered special damage from the nuisance 
so created. 

The general rule is that one who suffers special damage from a com- 
mon nuisance, may have his action therefor against the creator of the 
nuisance, although the latter may be also liable to indictment. Co. Lit. 
56 A. 

But an exception to the general rule has long been established in this 
state. It has been uniformly held by our courts that in the absence of 
statutory provisions, a municipal corporation charged with the perform- | 
ance of a public duty, is not liable to an individual for neglect to per- 
form or negligence in the performance of such duty, whereby a public 
wrong has been done for which an indictment would lie, although such 
individual has suffered special damage thereby. The cases are all col- 
lected by Garrison, J., in his opinion in Waters v. Newark, 28 Atl. Rep. 
717, and the test of a right of action is declared to be the liability or 
non-liabilty to an indictment for a public wrong. For if the wrong doing 
of the municipal corporation only creates a private nuisance, for which 
no indictment will lie, one suffering special damage may have an action 
therefor. Jersey City v. Kiernan 21 Vr. 246. 

The exemption of municipal corporations from liability to such actions 
has been put by our courts on the ground of ancient precedent and public 
policy. Livermore v. Freeholders, 5 Dutch. 245; S.C. 2 Vr. 507. That 
public interest is deemed to be conserved by this exemption from liabil- 
ity, seems apparent from the fact that the legislature may at any time 
impose such liability on municipal corporations, and has failed to do so 
except in a few instances. The legislation giving to boards of chosen 
freeholders the right to acquire and maintain public highways out of 
which the public duty charged in this count may arise, if at all, does 
not impose on such boards any liability to such action. 

The result is that this count does not disclose any right of action 
against this demurrant. 

But the second count differs. Stripped of unnecessary and irrelevant 
statements the following charge can be discovered therein, viz.: That 
said board wrongfully and illegally made a deep excavation in a public 
highway, under the control of said board, into which the plaintiff while 
lawfully passing along the highway, fell and was injured. 

This discloses a special injury inflicted on plaintiff by a common and 
public nuisiance created, not by this defendant’s neglect or by negli- 
gence in performing a public duty, but by its active wrong doing. 














HART V, FREEHOLDERS OF UNION COUNTY. 233 


In support of the demurrer it is contended that the municipal corpora- 
tion is liable to indictment for a nuisance so created and as that test estab- 
lishes exemption from such an action when the nuisance is created by 
neglect or negligence, a like exemption must be accorded in this case. 

But this contention cannot prevail. We have not been pointed to any 
precedent extending exemption from liability to cases of active wrong 
doing, nor are such precedents to be discovered. There is no reason, 
arising out of public policy, why municipal corporations should be 
shielded from liability, when a private injury is inflicted by their wrong- 
ful acts as distinguished from mere negligence. The grounds on which 
the exemption has been rested in the one class of cases are inapplicable 
to the other class. 

It results that this count discloses a cause of action against this demur- 
rant, if it properly charges it with active wrong whereby plaintiff was 
injured. 

There is no contention in the briefs that this count is deficient in this 
respect, and upon consideration there seems no ground for such con- 
tention. 

The charge in the count is that the highway in which the excavation 
was made was one under the control of the demurrant. The ‘Act to 
enable boards of chosen freeholders to acquire, improve and maintain 
public roads,” and its supplements, authorizes such boards to acquire 
full and exclusive control of any public road in their respective counties. 
The averment must be taken to mean that this demurrant had acquired 
the control of the highway in question under that legislation. As the 
wrongful act charged was done in a highway thus disclosed to be within 
the scope of the powers conferred on this municipal corporation, its lia- 
bility is thereby evinced, and we need not consider the question which 
has occasioned some conflict of judicial opinion whether acts manifestly 
outside of the powers conferred on a municipal corporation will give to 
the person injured an action against the corporation, or only against its 
officers and agents who did the acts (2 Dillon Mun. Corp. 969). As this 
count is not objectionable, plaintiff is eatitled to judgment on the de- 
murrer. 

The demurrer of the defendant Nevins must be allowed. 

The first count is based on a neglect of a public duty devolved on the 
board of chosen freeholders and to the performance of which Nevins is 
not bound. It therefore shows no liability on his part. 

The second count as it appears in the type-written copy furnished the 
court charges both defendants with making the unlawtul excavation com- 
plained of. The brief of counsel for Nevins claimed that the declaration 
on file differed from the copy. The original has therefore been inspect- 
ed and it is found that the count, after an averment that the highway in 
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question was under the control of the board of chosen freeholders of the 
county of Union, proceeds thus: ‘‘ Yet the said defendants, well knowing, 
wrongfully made the excavation.” It is obvious that the effective charg e 
of this count is limited and does not extend to the other defendant, 


Nevins. It therefore discloses no ground of action against him. 





Perea © 
IN THE MATTER OF THE ESTATE OF THOMAS W. STRONG, DECEASED. 
(Middlesex Orphans’ Court, April 2, 1894.) 


Taxes—Collateral Inheritance Tax—Con- sey, even though the will has not been 
















struction of Statutes.—1. Personal property 
belonging to a resident of this state who 
dies without the state, and which property 
at the time of the decedent’s death was 
within the jurisdiction of the state of New 


proved in this state. 

2. In the absence of any decisions of the 
courts of New Jersey construing our statute 
upon this subject, the construction given to 
the statute of New York by the Court of 































York, is subject to the collateral inheri- Appeals of that state is followed, the stat- 


tance tax imposed by the state of New Jer- _ utes being similar. 


Mr. Robert Adrain, prosecutor of the pleas for the county of Middle- 
sex, for the state. 

Mr. Willard P. Voorhees for the executors. 

Rice, P. J.: The facts agreed on by counsel are as follows: That the 
testator, Thomas W. Strong, departed this life in December, 1892, in 
the city of New York, and at the time of his death was a resident of the 
state of New Jersey, but at times lived in the city of New York; that 
his will was offered for probate and was actually admitted to probate in 
the city of New York, but that no application for letters testamentary 
has ever been made in this state, and at the time of his death he owned 
certain real property situate in New Jersey; that all his personal prop- 
erty, such as bonds, stocks and other securities were, at his decease, and 
still are, in the city of New York. 

Upon this state of facts the question is raised, whether his personal 
property is subject to taxation in this state, it being admitted that the 
executors have been obliged to pay, and have in fact paid, the collateral 
inheritance tax assessed by the state of New York, the proceeding here 
having been instituted by the surrogate of this county, under and by 
virtue of the 16th section of an act entitled “An act to revise and amend 
an act to tax intestate estates, gifts, legacies and collateral inheritance, 
in certain cases,” approved March 23, 1892, and which amendatory act 
was approved March 16, 1893 (P. L. 1893, p. 373). 

At the time of the testator’s death the act in force was the original 
one which had been passed by our legislature upon this subject, and was 
approyed March 23, 1892, and will be found in the pamphlet laws of 
1892, on page 206. 

My view is, that we are bound to determine this matter as the law 
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stood at the time of the death of the testator, and to apply the remedy im 
accordance with the laws now in force. 

The first section of the act of 1892, provided, “ That after the passage 
of this act, all property which shall pass by will or by the intestate laws 
of this state, from any person who may die seized or possessed of the 
same, while being a resident of the state, and all property which shall 
be within this state, and any part of such property,” etc., shall be tax- 
able, with certain exceptions. An examination of the New York statute 
upon this subject will show that the language above quoted is similar to 
the language of the statute of that state. Laws, New York, 1887, chap. 
713, sec. 1. 

The question before us has never been decided so far as we are 
aware, or so far as counsel have been able to find, by any court of this 
state. There are certainly no decisions of our higher courts upon rec- 
ord, and I feel that in passing upon this question, it is our duty to fol- 
low the construction given to their statute by the Court of Appeals of 
New York, which is, that the personal property of the testator is tax- 
able in the state where he died. 

The latest case upon this subject that has been reported is, In the 
Matter of the Estate of James T. Swift, deceased. 

The surrogate of the city and county of New York, held in an opinion 
filed by him in that case, that personal property in another state, was 
not taxable in New York, even though the testator died there, and al- 
though his will was proved in that jurisdiction. His opinion will be 
found in the New York Law Journal of November 21, 1891. From his 
judgment an appeal was taken to the general term of the Supreme court. 
of the first department of New York, which court affirmed his ruling. 
From there an appeal was taken by the attorney-general, to the Court 
of Appeals, and the decision of that court will be found in 137 New York, 
p- 80. 

The gist of the judgment will be found on page 88. Judge Gray, 
after writing a very elaborate opinion, holding that the personal prop- 
erty outside of the state of New York, was not subject to tax in New 
York, said that his associates did not agree with that view, but that they 
concurred with his opinion so far as it related to the imposition of a tax 
upon real estate situate outside of the state. ‘‘ But as to personal prop- 
erty of a resident decedent, wheresoever situated, whether within or 
without the state, they are of opinion that it is subject to the tax im- 
posed by the act.” Then follows the remarkable statement that ‘ the 
judgment below, therefore, should be so modified as to exclude from its 
operation the personal property in New Jersey, and as so modified, it 
should be affirmed.” There is clearly an error here in this last state- 
ment, because the judgment of the surrogate was that the personal prop- 
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erty in New Jersey was exempt from taxation, as will be seen by an ex- 
amination of the surrogate’s opinion in the New York Law Journal; it 
will also be seen by an examination of the second and fourth head notes 
to the opinion, filed in the Court of Appeals in this case, (if such refer- 
ence may be made), that the judgment of that court was that the personal 
property was taxable in New York. 

The second head note is, “‘that personal property of a resident dece- 
dent out of the state, is subject to appraisal for the purpose of taxation 
under the said act.” 

The fourth head note is, “‘accordingly held, where the estate of the 
decedent, who was a resident of this state, included real estate and chat- 
tels in another state, and where, under a power of sale given by his will 
to the executors for the purpose of paying legacies and making distri- 
bution, said property was sold and converted into money, that the real 
property without the state was not subject to appraisal and tax under 
said act, but that the personalty was.” 

Our judgment, therefore, is that the personal property of the testator 
outside of the state of New Jersey, is subject to the collateral inheritance 
tax imposed by our statute. 


THE WEST JERSEY RAILROAD CO. v. THE CAMDEN, GLOUCESTER & WOODBURY 
RAILWAY CO. 


(Court of Chancery, May term, 1894.) 





























Street railway— Electric wires— Highways 
— Crossing of steam railroad by electric railway. 

1. A street railway, constructed in a high- 
way under authority of law, with a road 
bed which will admit of the free use of the 
highway by all other lawful means, operated 
by cars patterned after the style and size of 
cars ordinarily in use by horse railways, 
the motive power of which is electricity 
supplied by means of overhead wires sup- 
ported by poles planted in the sidewalks 
immediately within the curbs, is but a mod- 
ification of the public use to which the high- 
way was originally devoted, and is not an 
additional burden on the land for which 
compensation may be required. 

2. Whether there may not be methods of 
operating an electric railway resorted to, 
which will be within the objection that it 
constitutes an additional servitude for which 
compensation must be made, quaere. 

3. And whether serious injury to im- 
provements which the abutting land owner 


may make upon and under sidewalks, by 
the planting of poles to support the over- 
head wires, will not be within like objec- 
tion, quaere. 

4. Equity will not enjoin an unauthor- 
ized obstruction in a public highway at the 
instance of a private person, corporate or 
natural, who does not suffer some special 
damage from it, differing in kind, from the 
damage which such person sustains merely 
as a member of the community ; and, with- 
in this rule, a railroad company, though it 
does public service, stands substantially 
upon the footing of a private individual. 

5. Such special damage is not suffered by 
a steam railway company, which has merely 
the right to operate its road across the high- 
way at grade, through the establishment in 
the highway of a street railway the motive 
power of which is electricity supplied by 
means of wires elevated a sufficient height 
to admit the free passage of the cars of the 
steam road thereunder. 


On motion to dissolve injunction, heard on bill, answer and accom- 


panying affidavits. 
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Messrs. Lewis Starr & David J. Pancoast for the motion. 

Mr. S. H. Grey contra. 

THe CHANCELLOR: The complainant, the West Jersey R. R. Co., was 
constructed in virtue of the authority conferred by its charter, approved 
February 5, 1853, (P. L. 39), through what is now the city of Wood- 
bury in the county of Gloucester, crossing, at grade, a public road now 
known as Cooper street in that city. 

The complainant’s charter did not give it express authority to con- 
struct its railroad across that highway. ‘The authority for that purpose 
was had by implication from the charter’s establishment of the termini 
of the road, to join which, it was necessary to construct the proposed 
railway across the existing highways. 

Immediately south of Cooper street the complainant secured a site for 
a depot and car yard, which bounds some two hundred feet or more upon 
the southerly side of the street, and upon which a railway station has 
been erected. 

The defendant, the Camden, Gloucester and Woodbury Railway Com- 
pany, was incorporated for the purpose of constructing, maintaining and 
operating a street railway for the public use, under the provisions of the 
statute entitled ‘An Act to authorize the formation of Traction Com- 
panies for the construction and operation of street railways or railroads 
operated as street railways and to regulate the same,” approved March 
14, 1893, (P. L. 302), and is now engaged in the construction of a street 
railway through Cooper street, which it intends to operate by means of 
electric motors, supplied with electricity from overhead wires supported 
by poles planted in the outer edge of the sidewalks of the street, just 
within the curb, a suitable distance apart. That railway will pass the 
complainant’s depot and cross its tracks which are laid over Cooper 
street. Four of the poles will be erected upon the complainant’s land 
within the lines of Cooper street ; but in such position that, so far as 
now appears, they will not interfere with the passage of light or air from 
the street, or hinder complainant’s free access to and from its property. 
Nor will they do appreciable injury to the sidewalks or works of any 
kind which the complainant has constructed in Cooper street. They will 
not interfere with the complainant’s railway tracks which cross Cooper 
street. The overhead wires will be erected twenty feet above the sur- 
face of the highway, and will not obstruct the passage of the complain- 
ant’s trains. 

It does not appear that the defendant will operate its railway with 
cars of unusual size, or in trains, or in any manner not now customary 
in the operation of street railways where the motive power is electricity 
supplied by means of overhead wires according to that which is known 
as the “ trolley system.” 
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The complainant seeks to sustain the injunction it has obtained as a 
protection against the invasion of its property rights which, under the 
constitution, cannot be appropriated by the street railway without 
authority of law and upon compensation. 

The rights which it deems to be threatened, arise from its status,— 

First, as the owner of the fee of land occupied by Cooper street, and 

Second, as the owner of a steam railroad, authorized to cross that 
street. 

The ownership of the fee in the soil in the public street is subordinate 
to the public use thereof for the purposes of a highway. That use is an 
easement of passage by every one over the highway and every part of 
it, by any means which will not substantially and permanently exclude 
any one from the enjoyment of that common right. The means by 
which such use is to be lawfully had cannot be particularly defined, be- 
cause, as suggested by Vice Chancellor Van Fleet, in Halsey v. Rapid 
Transit Street Railway Co., 2 Dick. Ch. 380, they will be as numerous 
as the improvements of the age, and new wants arising out of an 
increase in population or an enlargement of business may render 
necessary. 

It has been repeatedly declared by the courts of this state that the use 
of the public easement of a highway by a horse railway is a lawful servi- 
tude, and therefore is not a new burden upon the soil for which compensa- 
tion must be made to the owner, the reason being, that it is a convenient 
and beneficial means of passage to the public, which does not prevent 
the accustomed use of the highway by others. On the contrary, it so 
accommodates and facilitates that use, that it more than compensates for 
the slight inconvenience that its rails and the necessity of permitting it 
to have the right of way over ordinary vehicles occasions. It is a means 
of use which stands in marked distinction from the steam railway (though 
the difference is only in degree), whose raised rails, noise, speed and 
accompanying danger have led the courts to declare it to be incompatible 
with the common use of the highway, and therefore an additional servi- 
tude for which the owner of the soil must be compensated. Citizens’ 
Coach Co. v. Camden Horse R. R. Co., 6 Stew. 267. 

The electric street railway, as now ordinarily in use, by cars pat- 
terned in style and size after the horse railway car, stands, as a means 
of using a highway, in degree, between the horse and the steam rail- 
ways. As in case of the horse railway, its rails do not materially inter- 
fere with the ordinary use of the highway. While its motive power, as 
usually applied, exceeds in capacity that of the horse railway and the 
noise and danger attending its operation are greater, they do not extend 
to the power, noise and danger of the steam locomotive with its attend- 
ant train of cars. Its capacity for speed is great, but that is subject to 
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municipal control. I do not now deal with the future possibilities of the 
electric railway. It may readily be conceived that the greater motive 
power it possesses may sometime induce an attempt to use the highways 
by trains of cars or by rails and cars of such character and size, as prac- 
tically to work all the evils of the steam railway, and that there will be 
inaugurated systems of through cars in furtherance of rapid transit be- 
tween distant points, which will crowd and burden the street to the 
inconvenience and obstruction of its other uses without any accommo- 
dation to the ordinary local use of the street, and thus the degree of in- 
compatibility with the common use may be so raised that the courts will 
be obliged to distinguish between methods of use, and declare against 
some as creating an additional servitude of the land occupied by the 
highway, the crucial test for that distinction being, whether the use 
contemplated is compatible with the purpose for which the common high- 
way was originally designed. But such use is not, at present, the nor- 
mal operation of the electric street railway, and it is not claimed that 
any such abnormal conditions exist in the case under consideration. 

Basing their conclusions upon the contemplation of the customary use 
of the electric street railway, the courts have regarded that, as operated 
by the trolley system, it is not an additional burden upon the soil in the 
common highway. Halsey v. Rapid Transit Street Ry. Co., supra; 
Taggart v. Newport Street Ry. Co., 16 R. I. 668; Detroit City Ry. Co. 
vy. Mills, 85 Mich. 634; Lockhart v. Craig St. Ry. Co., 139 Penn. St. 
419; Hudson River Telephone Co. v. Wetervliet Turnpike & R. R. Co., 
1385 N. Y. 393, 407; Mt. Adams & Eden Park Inclined Ry. Co. v. 
Winslow, 3 Ohio Cir. Ct. Rep. 425. The first cited of these cases is 
the utterance of this court. 

But it is a work of supererogation at this time to treat this question as 
more than an unsettled and doubtful one. It is at least that. The pres- 
ent application is to dissolve a preliminary injunction which will not be 
suffered to stand in the protection of the complainant from a use of the 
street by the defendant which may or may not invade its property 
rights. Unless the invasion be clear, the injunction must be dissolved. 
Citizens’ Coach Co. v. Camden Horse R. R. Co., supra; Hagerty v. Lee, 
18 Stew. 255. 

But it is urged that the poles, planted within the curb lines of the 
sidewalk, to support the ornrnene wires, are at least an invasion of pri- 
vate property. 

The sidewalks are iii of the highway, subject to the public ease- 
ment. They are set apart principally for use by pedestrians. They 
are defined by the curb lines, beyond which vehicles may not go, and at 
which, experience has taught, lamp, hitching and awning posts, shade 
trees and the like may be planted without inconvenience either to pedes- 
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trians or vehicles. At that place the lamp post, which provides a means 
to light the highway and thus facilitates its use, has not been regarded as 
an additional burden upon the soil, and, upon similar considerations, it 
becomes difficult to perceive why the poles, which accommodate a con- 
venient use of the highway by a street railway, are to be regarded dif- 
ferently. It is to be remembered, however, that the abutting land 
owner ordinarily has something more of property than the ownership of 
the mere fee of the soil in the sidewalk. By the laws and usages of the 
state the sidewalk has in a degree been regarded as an appendage to and 
a part of the premises abutting upon it, and as so essential to the bene- 
ficial use of such premises that its improvement is properly imposed 
upon the owner of the abutting land. Halsey v. Rapid Transit Street 
Railway Co., supra; Agens v. Newark, 8 Vr. 415; Weller v. McCor- 
mick, 18 Vr. 397. It follows that if such improvement of the sidewalk 
or constructions under it, which the land owner shall lawfully make in 
pursuance of his duty to the public or for his own private convenience, 
be expensive in character so that substantial damage will result to him 
from the planting of the trolley poles, a serious question will arise 
whether there will not be a taking of his property for which he must be 
compensated, and a threatened invasion, sufficiently serious, to induce 
this court’s interference. But that question is not presented in this case. 
It does not appear that the complainant has improved the sidewalk in 
front of its property so that the planting of the poles will substantially or 
seriously damage such improvement, or indeed that it has improved 
them at all. 

Another consideration, borne in mind, is, that the abutting property 
owner has the right of ingress to and egress from his property by means 
of the street, in a manner which will accord with the lawful purpose to 
which he devotes his property, and also, to a reasonably available way 
through the highway to the several stories of his building in case of 
emergencies, like fire. He also has the right to light and air from the 
highway. And he cannot be deprived of either of these rights by the 
placing of poles or erection of wires, without compensation being made 
to him. Paterson Railway Co. v. Grundy, 6 Dick. Ch. 213, 223. No 
question touching these rights is presented at this time. 

Upon the subject of the rights thus far considered, the Supreme court 
of this state, in the recent case of State, Roebling, Pros’r v. Board of Pub- 
lic Works of the city of Trenton, 29 Atlantic Rep. 149, which was pre- 
sented in shape of an application to vacate the stay of proceedings, inci- 
dent to the issuance of a writ of certiorari for the review of an ordinance 
purporting to grant the right to erect a trolley road in front of the prose- 
cutor, in granting the motion, declared as follows: 

‘1. It is doubtful whether the prosecutors, as abutting owners have 
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in the street any right which is violated by the erecti»n and maintenance 
of trolley poles and wires in front of their premises under legislative 
authority.” 

Passing to the status of the complainant as the owner of the railroad 
authorized to cross the street, I there also fail to find an invasion of any 
right. 

Its right to cross Cooper street is precisely that which was considered 
by Vice Chancellor Van Fleet in the Lehigh Valley Railroad Co. v. The 
Orange Water Co. 15 Stew. Eq. 250, where he said: ‘‘ Where a right 
to cross or occupy a public highway is granted by implication, the cor- 
poration can occupy only so much of the public easement as may be 
reasonably necessary to enable them to accomplish the purposes for 
which they were created. Beyond this they cannot go,” ete. The pre- 
existing public right and convenience of the highway emphasizes the 
utility of this rule. Township of Raritan v. Port Reading R. R. Co. 4 
Dick. Ch. 11, 13. The exercise of the right to cross does not, of neces- 
sity, exclude the public from the enjoyment of the highway at the point 
of crossing further than to permit the lawful operation of the railroad. 
The high rate of speed and the dangerous character of the trains run 
over the crossing necessitates that in the operation of its railroad the 
complainant shall have the right of way, to be exercised in accordance 
with the requirements of law, and imposes the duty upon the public, in 
use of the highway, as the railroad crossing is approached, to stop, look 
and listen in order that the right of the railroad may be safely accorded 
to it. But there is nothing in the right which otherwise limits the use 
of the highway by the public, or restricts the increase of the volume of 
that use, either in the manner originally exercised, or through conveni- 
ence, which invention may from time to time provide. It follows from 
the conclusion that the use of the street by the electric car, as it is now 
usually operated, is within the purpose for which the highway was cre- 
ated, that such car is not to be excluded from the point in that highway 
where the railroad may cross it. It, like other passers in the street, 
must conform with the requirements which the railroad right imposes ; 
stopping, looking, listening and yielding the right of way. 

Nor do I perceive any tenable objection to the suspension of the 
trolley wire over the railroad crossing at a sufficient height. In the 
present instance it is not suggested that the elevation intended will be 
insufficient to permit the proper operation of the complainant’s road. 

It is insisted that the defendant has not strictly complied with the 
statute to obtain the right to lay its rails and operate its cars in Cooper 
street. 

In the absence of any attempt upon the part of the defendant to take 
property of the complainant for its uses, this objection, if well founded, 
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is without force. It goes merely to show that the defendant’s work will 
be a public nuisance. But it does not exhibit a nuisance against which 
the complainant may appeal to this court. 

If that which the defendant proposes to do, will not work some special 
damage to the complainant, differing in kind from the damage which the 
complainant will suffer in common with all other members of the com- 
munity, it has no standing to ask for injunction merely because the 
defendant proceeds ultra vires. Remedies to restrain, abate or punish a 
public nuisance are to be invoked by the public officials, who are 
charged with the duty in that respect, (Township of Raritan v. Port 
Reading R. R. Co. Supra), and not by a mere volunteer, who is without 
special cause of complaint. Van Wagenen v. Cooney, 18 Stew. 25. 

The injunction will be dissolved with costs.* 





THE MORRIS AND ESSEX RAILROAD CO. AND THE DELAWARE, LACKAWANNA AND 
WESTERN RAILROAD CO. v. NEWARK PASSENGER RAILWAY CO. 


(New Jersey Court of Errors and Appeals, June term, 1894.) 


Streets— Highways—Street railways cross- granted where the complainant’s right on 
ing steam railways—Injunction—Electric wires. which he bases his relief is not clearly 
—An application for a preliminary injunc- established. 
tion to prevent a line of street railway, with It is not established in this state that the 
poles and electric wires, being laid out and use of a street for an electric railway isa 
operated in a street across the line of a perversion of the use of the highway such 
steam railway was properly refused. as imposes a new burden upon the land. 

A preliminary injunction will not be 

A bill was filed on behalf of complainants of the steam railroad com- 
panies, asking for an injunction against the construction of a street rail- 
way through Clifton avenue, in the city of Newark, across the line of 
the complainants’ railroad, and especially from setting up poles and wires 
for the equipment of an electric railway. 

The bill alleged that the steam railroad companies had the right to 
operate their line across Clifton avenue, and that the street railway com- 
panies had not, under their charter and ordinances, a right to cross the 
railroad without the consent of the railroad company, and had not 
acquired the authority to propel their cars by electricity. It alleged also 
that the street was much frequented, and that the crossing would be 
dangerous, and that the railroad company would be put to the expense 
of watchmen to the danger of damages. 

A motion was made for preliminary injunction. 

The defendants’ answer and affidavits alleged that they had a right to 
cross without consent, and that they had acquired authority by statute 
and municipal ordinance to equip their line with electricity. 


* See Moriis & Essex R. R. Co. v. Newark Pass. Ry. Co. reported below. 
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The Chancellor made an order refusing the injunction, and from this 
order the complainants appealed. 

The following is a copy of the conclusions that the Chancellor dictated 
to a stenographer in July, 1893. 

THE CHANCELLOR: The complainants operate a trunk line railroad 
from the city of New York to the West, which crosses the state of New 
Jersey. It passes through the city of Newark, crossing Clifton avenue, 
formerly Chatham street, at grade. At that point Newark is populous, 
and consequently the travel upon Clifton avenue there, both by foot 
passengers and vehicles, assumes very considerable proportions. 

The defendant has laid street railway tracks along Clifton avenue to 
the complainants’ railway, both on its northerly and southerly sides. Its 
purpose is to cross that road with its street railway operated by electri- 
city under what is known as the trolley system. 

The complainants seek to enjoin the proposed crossing 

I deem it to be established beyond controversy that equity will not 
enjoin an unauthorized obstruction in a public highway at the instance 
of a private person who does not suffer some special damage from it dif- 
fering in kind from the damage which such person sustains simply as a 
mewber of the community. In absence of such special damage it acts 
upon the application of the public authorities only. In other words a 
private individual, corporate or natural, has standing to invoke the aid 
of equity only when he, she or it suffers special injury from the obstruc- 
tion, of a kind which does not appertain to all persons who may lawfully 
use the highway. A railroad company though it does public service, 
stands substantially upon the footing of a private individual. The com- 
plainants show in themselves the right to cross Clifton avenue in such a 
manner as shall preserve to the public the use of the street. Their right, 
so far as appears, is subject to the use of the highway for the purposes 
to which any highway may lawfully be put. It is only a servitude of 
the highway which is wholly foreign to its character, that can do special 
injury to their right. It has been repeatedly held, in this state, that a 
horse railway in a highway is not such an additional servitude, and the 
current of the decisions throughout the country goes in the direction 
that where the motive power of a street railway is electricity, adapted 
by means of poles and overhead wire, the servitude is not additional. If 
the authority of such decisions be questioned, that fact will not avail the 
complainants upon this application for preliminary injunction, for in such 
case the law upon which their claim depends will, at best, be unsettled 
and their right therefore will not be clear. The proposed use of the 
street then by the defendant does not appear to be one which the com- 
plainants have a standing to prevent, and this even though the defend- 
ant does not show authority at law to maintain that use. 
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In resisting the complainants’ attack, no special injury being shown, 
the defendant is not obliged to exhibit its power and authority. | 

The only suggestion of obstruction to the complainants’ special right 
is that the trolley wire may be placed low and the poles, which are to 
sustain it, may be planted in the defendant’s right of way, which is sub- 
ject to the public easement, in such manner as to obstruct the free opera- 
tion of its railway. The answer denies that the wire will be so low or 
that the poles will be so placed, that the full enjoyment of the com. 
plainants’ right of way will be at all interfered with. The answer is 
responsive upon this point and must control in the present application. 

The complainants next insist that, under the seventh section of the 
charter of The Essex Passenger Railway Company, which the defend- 
ant claims is consolidated into its legal power and duties (1874, p. 1197), 
the defendant cannot cross another railroad except by agreement with 
the latter company. 

I do not so construe the section in question. Its language is as follows : 
‘That the said company shall have the right to cross at grade any rail- 
road in the county of Essex, and also to connect their railroad with that 
of any other passenger railway company for the purpose of completing 
a route or making a circuit, upon such terms and condition as may be 
agreed on by snch other company or companies, and the said Essex 
Passenger Railway Company.” 

The claim that two rights thus conferred, to cross at grade and con- 
nect for the purpose of making a circuit, separated, as they are, by 
commas, both refer to the last clause of the sentence, relating to agree- 
ment. I cannot assent to this interpretation of the legislative meaning. 
I think that the conjunction ‘‘also” is used to commence a new subject 
in the enunciation of power, and pronouncedly disconnect it from the 
subject previously dealt with. Besides, it is preceived that when the 
subject of crossing is dealt with, the power to cross “ any railroad” is 
given without reference to the ownership of such road, but when the 
power to connect is given it is expressed to be to connect with the rail- 
way of “‘any other passenger railway company.” The only reference 
the statute makes to other railway company than the Essex Passenger 
Railway Company is in speaking of the owner of a railway with which 
it may connect. It is after this prefatory situation is made that the 
requirement is for agreement with ‘‘such other company,” is imposed 
that is, agreement with the company of the particular character specified 
—one to be connected with. 

It evidently was the design of the statute considered not to limit and 
restrict, but as far as possible, to extend the powers of the horse railway 
company. 
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I will discharge the order to show cause heretofore granted, and deny 
the injunction asked for. 

An appeal having been taken, application was made to the Court of 
Errors, at the November term, 1893, for an order continuing the injunc- 
tion pending the appeal. This order was denied. See Del. Lack. & 
Western R. R. Co. v. Newark Pass. Ry. Uo. 16 N. J. L. J. 312. 

The appeal was argued at the June term, 1894. 

Mr. Flavel McGee for the appellants. 

Mr. Edward Q. Keasbey for the respondents. 

Mr. McGee argued that the complainants’ right was settled at law, by 
the decision of the Supreme court in State, Green v. Trenton, and State, 
Halsey v. Newark, 54 N. J. L. (25 Vr. 92 and 102), 15 N. J. L. J. 39 
and 45, even though the Court of Chancery had expressed a different 
opinion. He insisted also that the affidavits in support of the defendant’s 
answer did not sufficiently deny the allegations of the complainants’ bill, 
and also that under the statute, existing at the time the bill was filed the 
defendants had not legislative authority to set up poles and wires for an 
electric railway. 

Tue CuieFr JUSTICE suggested that if it were true, as counsel insisted, 
that the Supreme court had decided the question one way, and the Court 
of Chancery the other, this was of itself sufficient to show that the law 
was not settled, and that the complainants’ right was not so clear as to 
entitle them to a preliminary injunction. He said also that if the Chan- 
cellor on an application for a preliminary injunction would consider the 
statutes existing at the time of the application as well as those in force 
at the time of filing the bill, and would not grant an injunction which he 
might have to dissolve, on his attention being called to rights acquired 
by the defendant under statutes passed since the bill was filed. 

Mr. Justice REED and Mr. Justice Dixon remarked that the decis- 
ion in the Green and Halsey cases related to the question whether the 
act of 1886 authorized the passage of an ordinance granting permission 
to set up poles in the streets, and not to the rights of abutting land- 
owners. 

Counsel for the respondents was not called upon. 

THE CuIeEF JUSTICE, after a conference, said the court was satisfied 
that the facts appearing upon the bill and affidavits did not present a 
case in which the complainants’ right was so clear that a preliminary 
injunction ought to have been issued. 

The order of the Chancellor was unanimously affirmed with costs. 
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NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Decisions filed at the June Term, 1894.) 





THE STATE v. WESLEY WARNER. 


Murder—Intoxication— Reasonable doubt—Jury visiting place of homicide 
—Asking prisoner if he has anything to say. 


1. If an intoxicated person has the capacity to form an intent to take 
life, and conceives and executes such intent, it is no ground for reduc- 
ing the degree of his crime to murder in the second degree, that he was 
induced to conceive it or to conceive it more suddenly by reason of his 
intoxication. 

2. When the statutory intention to kill existed and the killing was 
unprovoked by any cause adequate to reduce the degree of the crime to 
manslaughter, the intoxication of the homicide at the time of the crime 
cannot affect the degree of the crime. 

3. When the court had charged that if there was a reasonable doubt 
of the existence of any fact essential to constitute murder in the first 
degree, such doubt must be resolved in favor of the defendant, it was not 
error to refuse a request to charge that if there was a reasonable doubt 
whether a particular fact, i. e., an intent to kill, existed, because of 
another particular fact, i. e., intoxication, the jury could not return a 
verdict in the first degree. 

4. The act of the jury in going to the place of the homicide during 
the trial was irregular but, inasmuch as the facts show that the defend- 
ant in this case could not possibly have been prejudiced thereby, it 
does not vitiate the verdict. 

5. The reason for inquiring of the prisoner before judgment in capital 
cases if he has anything to say why sentence shoald not be pronounced, 
has disappeared since such prisoners have been permitted to have counsel. 


CONNELLY v. TRENTON PASSENGER RAILWAY CoO. 


Street railways—Electric cars—Duty of person crossing line— Negligence. 


This was an action for damages for personal injury to the plaintiff, 
who, in crossing a street was struck by an electric car. The plaintiff 
was non-suited on the ground of contributory negligence. The judg- 
ment was reversed, and the following is the syllabus of the opinion : 

GARRISON, J.: 1. The measure of duty for a pedestrian who crosses a 
public highway traversed by surface cars, propelled by electricity, is to 
use such precaution and care for his safety as a reasonably prudent man 
would use under the circumstances. If other vehicles threaten his safety, 
or if his attention is distracted by the apparent imminence of danger 
from other sources, he must act with ordinary prudence, with reference, 
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not to any one source of danger, as paramount, but with reference to 
the group of circumstances that make up the situation by which he is 
confronted. 

2. How a prudent man would act in the face of concurrent and dis- 
tracting dangers must, in the nature of things, be a question of fact for 
the jury. The plaintiff offered testimony competent to prove that, while 
in the act of crossing a public highway, she encountered the apparent 
necesssity of avoiding danger from one or more sources other than those 
to which she was exposed from the electric cars there operated. Held, 
that it was error not to submit to the jury the question whether, under 
the circumstances, she was guilty of contributory negligence. 

Mr. J. H. Backes for plaintiff in error. 

Mr. James Buchanan for defendant in error. 





FENDERSON ». ATLANTIC CITY RAILROAD CO, 
Railroads—Negligence—Defective appliances— Master and servant. 


The plaintiff was a brakeman in the employ of the defendant corpora- 
tion, and while in the line of his duty was injured. The cause of the in- 
jury was the parting of the cars of the train, on which the cars afterwards 
backed down and came in collision with what is known as the engine 
car. At the trial the plaintiff was non-suited. The court finds that in 
addition to the ground upon which the non-suit was ordered in the court 
below, that the kind of coupler which was parted was not identified ; also 
that the appliance which was used by the company was a reasonably 
safe appliance, reasonably inspected, and that the defendant was not 
affected with any knowledge of a defect, if any existed, in the appliance ; 
also that the defendant was guilty of contributory negligence in the posi- 
tion he assumed on the engine car, thereby subjecting himself to great 
danger. 

Judgment reversed. Opinion by Lippincott, J. 


FISHER ET AL ». BULL ET AL. 
Foreclosure of mortgage—Suit by trustee—Set-off—Bona fide purchaser. 


On bill to foreclose. Appeal from Chancery. 

1. It is well-settled law that an assignee of a non-negotiable or matured 
debt takes it subject to all the equitable defenses that the original debtor 
may have. 

2. One who is about to become the assignee of such a debt must, at 
his peril, find out from the debtor whether there are any equitable set- 
offs or defenses. 

3. William L. Bull held in trust for Harry F. Worthington a certain 
mortgage, made by Fisher and Furman. Fisher and Furman became 
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sureties for said Harry F. Worthington on an attachment bond, and took 
as indemnity an assignment of his interest in said mortgage, and, by 
force of proceedings in said attachment suit, were forced to pay the judg- 
ment rendered therein against said Harry F. Worthington. Subse- 
quently, William L. Bull and others, executors of H. R. W., purchased 
of Harry F. Worthington his interest in said mortgage, and took from 
him an assignment of all his interest therein. Upon a foreclosure of said 
mortgage by Bull, trustee, for the benefit of the last-mentioned assignees, 
held, that Fisher and Furman, the mortgagors, were entitled, in equity, 
to set off the amount paid by them for said Harry F. Worthington under 
their prior assignment. 

Decree reversed. Opinion by Garrison, J. 

Mr. A. V. Schenck for appellants. 

Mr. John Linn for appellees. 





MAYOR AND COMMON COUNCIL OF NEWARK r. WATSON AND SECOND PRES- 
BYTERIAN CHURCH. 


Constitutional law—Municipal corporations—Burying ground—Statute 
of limitations—Title of the proprietors. 


The writ of error in this case brought up for review the judgment of 
the Supreme court in an action of ejectment brought against Watson as 
tenant and the Trustees of the Second Presbyterian Church of Newark 
as landlords, to recover possession of a small parcel of land in the city 
of Newark, known as the Old Burying Ground. 

The syllabus is as follows : 

1. The legislature in the exercise of its police power can lawfully pro- 
hibit the use of the land for the purpose of burial when such lands are 
sold by municipal corporation. 

2. The plaintiffs, a municipal corporation, held lands under a grant 
from the proprietors of East New Jersey for burial purposes, to be appro- 
priated for no other use or uses. 

An ordinance of the municipality and an act of the legistature pro- 
hibited the use of such lands for burial purposes. 

Held, that the title to the lands thereby reverted to the proprietors. 

3. Twenty years adverse possession will establish a title against the 
proprietors. 

Quere, whether the first section of the act of June 5, 1787, Rev. 598, 
which provides that sixty years possession, actual and uninterrupted, 
shall vest a complete title to lands will defeat the title of a municipal 
corporation. 

Judgment affirmed. Opinion by Van SYCKEL, J. 

Messrs. Howard Hayes, Joseph Coult and Courtlandt Parker for 


plaintiff in error. 
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Messrs. Frederic W. Stevens, John R. Emery and Thomas N. McCarter 
for defendant in error. 





MERCHANTS’ INSURANCE CO. v. EDWARD P. GIBBS. 
fire Insurance—Proofs of loss—Waiver—Certificate of a Notary Public. 


This suit was brought by Gibbs against the Insurance Co., to recover 
the loss occasioned by fire to his insured goods. The judgment recovered 
by Gibbs in the court below is assailed, first, for the refusal of the trial court 
to non-suit. This motion was based upon two grounds, the first of which 
was that the proofs of loss were not furnished within the time required 
by the conditions of the insurance policy. The policy requires that the 
proofs of loss be submitted to the company within sixty days after the 
fire. The fire occurred April 3, 1891, and the proofs of loss were served 
upon the company June 22, 1891. The syllabus is: 

1. A demand by an insurance company for further proof is a waiver 
of the right to object to the failure of the insured to furnish proofs of loss 
within the time limited by the policy. 

2. A demand for notary certificate in this case was not a demand for 
amended proofs of loss ; such certificate is no part of the proofs of loss, 
and need not be furnished with or annexed to proofs of loss. 

Judgment affirmed. Opinion by VAN SYCKEL, J. 

Mr. Oscar Jeffery for plaintiff in error. 

Mr. Henry 8. Harris for defendant in error. 





BARBER v. WEST JERSEY TITLE AND GUARANTEE CO. 


Appeal in equity—Failure to appear in the court below. 


The question raised was whether the complainant had a right to in- 
spect and make copies of the public files and records in the office of the 
clerk of Camden county, and that was not necessary for the conduct of 
any particular transaction, which it had in hand, but was only convenient 
to prepare it for the prompt consummation of such business as would 
afterward come to it; and whether a bill in equity was the appropriate 
means to enforce its rights in the premises ; the court says these are ques- 
tions which in their opinion are not free from difficulty, but upon the 
case as it stands they are not required to decide, because the appeal is not 
properly before the court. 

Syllabus: In case due notice of a final hearing of a cause in the Court 
of Chancery was given, and the cause was accordingly heard, but one of 
the parties did not appeal and was not represented at the hearing, and 
the decree was made in his absence, he cannot appeal from such a decree 
to this court. 

Appeal dismissed. Opinion by Drxon, J. 
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Mr. D. J. Pancoast for appellant. 
Messrs. Thomas E. French and Samuel H. Gray for respondent. 


DURYEE, COMMISSIONER OF BANKING AND INSURANCE v. TAYLOR. 


Life insuranee—Benevolent associations. 


The proceedings in this case were instituted to test the legality of 
Taylor’s acts in soliciting what was deemed insurance for the Common- 
wealth Beneficial Association without authority to do so from the Com- 
missioner of Banking and Insurance of this state. The question was 
raised whether the contract made by the association with one Robbins 
through Taylor’s solicitations was a ‘“ contract of insurance within the 
meaning of section 6 of the act of March 8, 1887, as amended by section 
1 of the act of April 4, 1889,” and also whether an association incorpo- 
rated under the benevolent association act comes within the prohibition 
of the insurance laws. The opinion of the Supreme court, from which 
an appeal was taken, held, that an association incorporated under the 
benevolent association act did not come within the prohibition of the 
insurance laws so long as it confined its agreements to the payment of 
sick benefits and burial expenses. 

The judgment of the Supreme court was unanimously affirmed. 


PENNSYLVANIA RAILROAD COMPANY v. LEARY. 
Railroads—Duty of persons crossing track—Contributory negligence. 


A person driving a team on a turnpike which ran nearly parallel to 
and a short distance from a railroad, when within fifteen or twenty yards 
of where the turnpike turned and crossed the railroad, ‘‘ merely turned 
his head” and looked in the direction from which a train was in fact 
approaching the crossing, and seeing no train and hearing no sound, 
drove on and was struck just as he was on the railroad tracks, there be- 
ing nothing to prevent his having an uninterrupted view of the railroad 
track for half a mile, and nothing to distract -his attention before attempt- 
ing to cross the track, is guilty of contributing negligence, it appearing 
that proper caution would have prevented the collision, and he should 
have been non-suited. 

Mr. 8. H. Gray for plaintiff in error. 

Mr. S. K. Robbins and Mr. John W. Westcott for defendant in error. 

Opinion by ABBETT, J. 


DWIGHT P. CRUCKSHANK ET AL., TRUSTEES, ETC. v. CHARLES W. PARKER. 
Will—Trust, power to sell—Specific performance. 


The will of Rufus Story conveyed all the rest and residue of his estate 
to his executors, in trust, to sell, dispose of and convey the same, with a 
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further trust to divide the estate into four shares for each of his daught- 
ers. The trustees were directed to convey to each of three daught- 
ers, one share absolutely, and the other was to be held and invested and 
kept invested by them during the life of his fourth daughter, who was to 
be paid the income arising therefrom, and on her death to be conveyed 
to her issue. Held, that under the terms of his will the power to sell 
continued after the division of the estate into the four shares, and that a 
bill would lie to enforce specific performance of an agreement between 
the trustees and a purchaser of a lot, which was a part of the land of the 
testator, thus set apart for the fourth daughter for her life. 

Chancellor’s opinion, 6 Dick. Ch. 21, reversed. 

Mr. Isaac 8. Taylor for appellants and Mr. Gilbert Collins for the 
parents. 

Messrs. DeWitt Van Buskirk and Charles W. Parker for respondent. 

Opinion by ABBETT, J. 





MEYER v. KRAUTER. 
Warranty on sale of a horse. 


This is an action on the warranty of a horse. The alleged breach 
was that the horse took fright at a trolley car that had come up behind 
it. The trial resulted in a verdict for the plaintiff. The question before 
the court was whether there was any evidence of a warranty of which 
the subsequeni behavior of the horse was a breach. 

The court holds that the language used upon the exchange of the 
horse was, under the circumstances, no evidence of a warranty against 
the horse subsequently taking fright at a trolley car. 

Judgment below reversed. Chancellor dissenting. 

Opinion by GARRISON, J. 

Mr. Samuel Kalish for plaintiff in error. 

Mr. John A. Miller for defendant in error. 





WEST »v. O'LEARY. 


Replevin— Evidence. 


Error to Circuit court, Camden county. 

In replevin, if the plaintiff prove that she paid in cash a certain sum 
for the property in dispute, the fact that the money paid by her did not 
belong to her is insignificant, if the question of the bona fides of the sale 
is left to the jury. 

Mr. J. J. Crandall for plaintiff in error. 

Mr. L. M. Garrison for defendant in error. 

Judgment affirmed. Opinion by Garrison, J. 


[For other decisions announced see “ Miscellany. ] 
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ABSTRACTS OF N. J. CHANCERY DECISIONS. 
[Filed June, 1894.] 





ARTHUR E. BERRY, GUARDIAN, v. LEWIS C. POTTER ET AL. 


Will—Promise to make devise—Entry into possession under. 


Where a father says to his daughter and son-in-law that he is about 
to make a will, disposing of his property amongst his children, and that 
if she will make selections of such portions as she desires, he will give 
and bequeath those portions to her, and that she and her husband may 
enter into the possession and enjoy the full benefit and control thereof 
subject only to their paying the taxes and to his collecting the rents for 
tenement houses on the premises, and they signify their acceptance of 
such offer and enter into the possession, and the father makes his last 
will, devising the property so selected by the daughter to her, the rela- 
tion of landlord and tenant is not thereby created; nor does any interest 
in or title to the lands pass under the statute of frauds and perjuries dur- 
ing the lifetime of the father ; in such case the right created or given is 
a mere license to enter into the possession, which continues during the 
will or pleasure of the licensor or donor, and is terminated by his in- 
sanity or death, or by conveyance or demise. 

Mr. Ephraim Cutter for complainant. 

Mr. Allan H. Strong for defendant. 

Opinion by Birp, V. C. 





HENNINGER v. HEALD. 
Fraud—Rescission of contract—Bona fide purchaser— Decree as a bar. 


A corrupt bargaining between one of the parties to an exchange of 
lands, and the agent of the other, renders such exchange voidable at the 
instance of the party aggrieved. 

While the law seems to be firmly settled that fraud without damage to 
party complaining affords no ground of relief, even in equity, yet both 
law and equity have a most tender regard for the rights of the complain- 
ing party, growing out of the peculiar relations existing between prin- 
cipal and agent, and cestui que trust and trustee, so that where any abuse 
of such relation is discovered the complaining party is entitled to be re- 
lieved whether any actual damage has been established or not; it mat- 
ters not that there is no fraud meditated, and no injury done. The rule 
is not intended to be remedial of actual wrong, but preventive of the pos- 
sibility of it. 

A party who obtains possession of property by corruptly bargaining 
with the agent of the owner, can be compelled to surrender what he has 
thus acquired. 

A party who asks for the rescission of a contract upon the ground of 
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fraud, and still has the possession of that which he received under the 
contract at the time of the discovery of the fraud, is obliged to retain 
such possession, that he may return it or offer to return it before or at 
the time of filing his bill. 

If for any cause, after the fraud be discovered, a party finds himself 
unable to retain possession of property, and he intends to ask for a re- 
scission of the contract, it is his duty to inform his adversary of his ina- 
bility and give him an opportunity to take control of it. 

A party asking the rescission of a contract upon the ground of fraud 
will only be required to restore so much of the property in specie as he rea- 
sonbly can, and the full consideration for so much of it as he may have 
disposed of before discovering the fraud. 

A decree dismissing a bill of complaint after a full hearing upon the 
merits is an effectual bar to the complainant and to all who claim under 
him so long as such decree is unreversed. 

The purchaser of the title of lands sold by virtue of an execution is- 
sued upon a decree obtained in a suit for the foreclosure of a mortgage, 
which embraces said lands, takes all the title which the mortgagor had, 
and which was conveyed by such mortgage. 

A grantee from a bona fide purchaser stands in the same position as 
the grantor, and will be equally favored by a chancellor, although affected 
with notice at the time of the grant. 

Although a party with notice cannot take title with impunity directly, 
but may take such title at the hand of an innocent third party, yet if he 
himself has participated in the fraud, or was acting in the capacity of a 
trustee, then he will be liable, notwithstanding the title, be purged of 
the fraud as to strangers. 

Mr. Theodore S. Little for the complainants. 

Mr. John R. Emery for R. R. Co. 

Mr. R. Wayne Parker for Heald and others. 

Opinion by Birp, V. C. 





INHABITANTS OF TOWNSHIP OF HAMILTON v. WAINWRIGHT. 
Waters—Streets—Obstruction of Culvert—Injunction. 


The owner of land abutting upon a highway will be restrained by in- 
junction prayed for by the inhabitants of the township from obstructing 
a culvert placed in the highway at a point where falling rains and melt- 
ing snows would collect and flow to and upon the defendant’s land, if no 
highway were there, and which, without such culvert, causes the high- 
way to become miry, founderous and out of repair. 

Whatever may be the rights of the owners of lower tenements, as 
against upper tenements, with respect to surface waters, the rights of 
public authorities who have charge of highways and are responsible for 
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their maintenance in good condition to secure the flow of such waters ac- 
cording to the laws of gravity and as the natural condition of the surface 
of the earth would indicate, are clear. 

The inhabitants of a township, asking the aid of a court of equity, 
must come with clean hands. 

Equity will not aid the inhabitants of a township, by injunction, 
against the owner of land abutting upon a highway, restraining him 
from obstructing a culvert located to carry off surface water, which 
would naturally flow on to the defendant’s land if there were no high- 
way there, when it appears that the inhabitants have contributed to ma- 
terially increase the flow of that water by widening and deepening a gut- 
ter along the highway so as to more effectually conduct the waters which 
are used at and discharged from a manufacturing establishment. 

Mr. John Sykes and Mr. W. W. Lanning for the complainant. 

Messrs. Barton & Dawes for the defendant. 

Opinion by Brrp, V. C. 





STARKEY, ET AL., v. FOX, ET AL. 


Limitation—Trustee of Lands Under Express Trust—Presumption for 
Possession. 


To defeat an open, notorious, exclusive and unquestioned possession 
of lands for fifty years, on the ground that the party in possession held 
as the trustee of an express trust, it must clearly appear that the pos 
session was taken and held while the trust was subsisting. When the 
court is asked to presume such conditions they must not only be deduci- 
ble from some of the facts, but must be equally consistent with others. 
Such presumption will not be made where a presumption is also raised, 
consistent with all known facts, that the trust has been extinguished. 

On bill, answer, replication and proofs in open court. 

GREEN, V. C. 


MISCELLANY. 
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COURT, ADOPTED JUNE 
TERM, 1894. 


fessional standing therein must be proved by 
the certificate of a judge of such court; his 
clerkship with a practicing attorney, if in 













































In applications for admission to the bar 
under the act approved April 30, 1894, the 
residence and age of the applicant may be 
proved by his own affidavit ; his moral char- 
acter must be proved by the certificate of a 
counsellor of this court; his admission and 
practice as an attorney and counsellor in the 
highest court of original jurisdiction in 
another state of the Union, and also his pro- 


this state, must be proved by the certificate 
of the attorney; if in another state, must be 
proved by the affidavit of the attorney ; and 
his attendance upon the law lectures of a 
college, university or law school must be 
proved by the certificate of the proper 
authorities thereof. 

If for special reasons, duly sworn, the 








proof above required cannot be obtained, 
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other evidence satisfactory to the court may 
be received. 

All applications under the above statute 
are considered as addressed to the discre- 
tion of the court. 





NEW RULE OF N. J. COURT OF ER- 
RORS AND APPEALS, MARCH 
TERM, 1898. 





Rule 38. When a remittitur shall have 
been entered in the office of the clerk of 
this court, the record shall not be actually 
remitted to the court below, until after the 
expiration of ten days from the date of the 
entry of the remittitur, without the special 
order of this court. 





OUR PORTRAITS. 


Mr. William V. Steele, ex-Prosecutor of 
the Pleas of Somerset county, was born at 
Somerville, New Jersey, Feb. 15, 1854, and 
is a son of the late Congressman William G, 
Steele, and grandson of Major-General Peter 
I. Stryker. He was graduated in June, 
1875, at Hope College, Michigan, with the 














Mr. WILuIAM VY. STEELE. 


degree of A. B., and three years later, when 
he received the degree of A. M., was ap- 
pointed to deliver the master’s oration. 
After his graduation, he studied Jaw with 
ex-Congressman A. A. Clark, at Somer- 
ville, and attended Columbia Law School. 

He was admitted as attorney June 25, 
1878, and as counsellor June 9, 1881, and, 
besides the -usual offices appurtenant, was 
subsequently made a Supreme court com- 
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missioner and special master in chancery. In 
March, 1884, he was appointed prosecutor of 
the pleas for Somerset county, and five 
years later was reappointed for a second 
term. In 1893, he was appointed Adjutant 
of the Second Battalion, Third Regiment of 
the National Guard of New Jersey. 

Mr. Steele is a painstaking and method- 
ical lawyer, well thought of by all his as- 
sociates, and conscientious in the perfor- 
mance of every duty. 

As prosecutor, he represented the state in 
the murder trials of Benjamin and Cather- 
ine Vanderveer, Catherine Keevin, Maurice 
Nolan, in all of which there were convic- 
tions in the second degree, and Samuel Ed- 
wards, in which the defendant was acquit- 
ted. He is practicing law at present in 
Somerville. 





DECISIONS ANNOUNCED IN THE 
COURT OF ERRORS. 





(For Abstracts of other Decisions of this Court 
see p. 246.) 

Gordon v. Executors of Gordon. Depue, 
J. Affirmed. This was an appeal from the 
Chancellor’s decision setting aside the will 
of George P. Gordon, on the ground of for- 
gery. 

Heston v. Beckett. Beasley,C.J. De- 
cree unanimously affirmed, in accordance 
with the views expressed in opinion in 
Court of Chancery. 

Weyman v. Thompson. Dixon, J. (An 
important opinion has been filed in this 
case on the effect of a joint account by ex- 
ecutors, and we shall print it in full next 
month.) ’ 

Morris v. Mayor and Common Council of 
Newark. Unanimously affirmed. 

Bernz v. The Marcus Sayre Co. Re- 
versed, 9 to 2. 

John 8S. Leslie v. Edward Leslie. Af- 
firmed. 

Scudder v. Budd. Affirmed. 

Fisher v. Bull. Garrison, J. Decree 
unanimously reversed. 

Harm v. Hughes. Unanimously af- 
firmed. 

Ringle v. Board of Chosen Freeholders of 
Hudson County. Chancellor, Unanimous- 
ly affirmed. 
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Price v. Executors of Price. Unani- 
mously affirmed. 

Buzby v. Engle. Two cases. Affirmed. 

Campbell Printing Press and Manufactur- 
ing Co. v. Rockaway Publishing Co. Van 
Syckel, J. Reversed, 12 to 1. 

Colvin v. Citney. Affirmed. 

The appeal of John Koccis, who is now 
confined in the Mercer county jail under 
sentence of death, for killing his mistress in 
a fit of jealousy, August 15, 1892, was not 
decided. 

In the case of Montgomery, Receiver of 
the Capitol Cracker Company v. Henry D. 
Phillips, the court ordered a reargument as 
to the effect of section 69 of the corporation 
act on the case. 





AN OLD RECEIPT. 


A written receipt recently came to light, 
reads as follows; the first item being in 
the hands of Henry W. Green, the two last 
in that of Samuel L. Southard, both, once, 
among thé best known lawyers of this state: 
BURLINGTON CIRCUIT. 

May Term, 1835. 


John Den, ex Dem 


John Welsh, | In Ejectment. 


v. 
Moses Fagan J 
Recd 29 May 1835, of John Welsh forty 
dollars trial fee in the above cause. 


$40.00. Henry W. GREEN. 

Reed 29th May, 1835, of John Welsh, 
forty dollars trial fee in the above stated 
cause. 

$40.00. Sam L SouTHARD 

At a previous Circuit I recd from J. 
Welsh fifteen dollars five dollars of which I 
paid to H. W. Green. 

Sam L SouTHARD. 


The ejectment trial lasted four days, so 
the trial fee was $10 per diem, but the 


spectacle of Henry W.tireen and Samuel 
L. Southard carving up a retainer of fifteen 
dollars is worthy of preservation ! 





BOOK NOTICES. 


JupicraAL Equity, abridged for the use of 
students. By Charles E. Phelps, professor 
of judicial equity in the University of 
Maryland, and associate judge of the 
Supreme bench of Baltimore. Baltimore: 
M. Curlander, 1894. 

Whoever has constantly attended the 
examination of candidates for admission to 


the bar in this state, must have noticed that 
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they generally appear much better prepared 
in the doctrines and practice of the courts 
of law than in the principles of the branch 
of law called equity and its practice. This 
is especially so with those who have not 
had the benefit of a course at a law school. 
The reason seems to be that the ordinary 
equity text books are mostly profound and 
exhaustive treatises which, however valu- 
able, lack the simplicity of arrangement and 
conciseness, Which attracts the average stu- 
dent in a law office and enables him to teach 
himself without the aid of an instructor. 

Judge Phelps, of Maryland, has, in the 
book above noticed, admirably met this 
want. The arrangement of topics is logical ; 
his style clear and forcible, and the subject 
is presented in a way calculated to reach the 
mind of the student just entering on the 
study of equity. 

The volume treats of the equity practice 
in Maryland, but it also includes the equity 


practice of the United States courts, which 
a New Jersey student should know. The 
discussion of the origin and principles of 
equity and of their application in practice 
18 so satisfactory that the book may be well 
recommended to our students. 


LawyYErs’ Reports, ANNOTATED, Pox XXI. 
—All current cases of general value and 
importance, decided in the United States, 
State and Territorial courts, with full an- 
notation by Burdett A. Rich, editor, and 
Henry P. Farnham, assistant editor, aided 
by the publishers, editorial staff and par- 
ticularly in selection, by the reporters 
and judges of such court. The Lawyers’ 
Co-operative Publishing Company, Ro- 
chester, N. Y. 

The value of this series of reports is so 
well establised that every practitioner who 
has much professional work todo,has it within 
ready reach. This volume is very much like 
its predecessors, and contains many import- 
ant decisions. Among the notes may be 
found briefs and monograms on the follow- 
ing important subjects, viz.: Adverse pos- 
sessions in case of ignorance or mistake as 
to boundary; right of women to practice 
law; banking customs; carriers; liability 
of passenger on sleeping car; injuries in 
getting on and off railroad trains; constitu- 
tional law; as to statutes restricting contracts 
and business; negligence in sale ef food or 
drugs; option, rights conferred by a refusal 
or option and witnesses, rights to impeach 
one’s own witness, etc. 








